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The importance of proving the validity of a marriage is
d has
not li · e
the practice of family
far-reac m ocial, legal, and economi imp ations
eas of the law as well.
For
ample,
wrongful ath statutes in Virginia limit rec ery of a
statutory oeneficiary to the fi?sal spouse rat r than the
de facto spouse.l Other areas of the la. ncluding
intestate succession and probate law,2 real property
law,3 Social Security benefits,4 worker's compensation
benefits,6 and marital property7
rights8 are likewise directly
val itl ily of a marriage.
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marriage can be based upon
a~mmunity repute. This
e upon cohabitation ~nd
the stron t presumptions known to
be overc e "only by cogent and
."12 Ho. ver, such cohabitation and
not constitute a valid marriage per se in ?
It is only evidence tending to raise the
of marriage, and tMs presumption-very strong presumption may be rebutted .

For example, in the case of McClaugherty v.
McClaugherty,l3 the Virginia Supreme Court stated
that "in the interest of morality and decency, the law

?

presumes marriage between a 1an and a woman when
they lived together as ma1 and wife, demeaning
themselves tow?rd each oth. s such, and that status
in a society is recognized by their friends and relatives.
While it is true, however, that cohabitation and repute
do not constitute marriage , they do constitute strong
evidence tending to raise a presumption of marriage,
and the burden is on him who denies the marriage to
offer countervailing evidence."l4
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validity of a formal statutory marriage
under Virginia law
Marriage has been defined as the "voluntary union of a man
and woman to the exclusion of all others" 15 and Virginia, like
the vast majority of other American jurisdictions, prohibits
same-sex marriage.16 But unlike the majority of American
states holding that marriage requirements are directory and
require only substantial compliance for a valid marriage, 17
the requirements for a valid marriage contracted in
Virginia are mandatory, and therefore require strict statutory
compliance. IS
To be validly married in Virginia , the parties must obtain a
marriage licensel9 and go through a marriage ceremony
performed by an authorized religious or judicial officer.20
Marriages between members of a religious society having no
ordained minister may be solemnized in a manner prescribed
by that society.21 A marriage license in Virginia is valid for
only 60 days from the date of issuance, and after that date
must be renewed.22
The marriage license shall be issued by the clerk of court
in the city or county where the parties, or either of them,
usually reside, but if neither party is a resident of Virginia,
then the license shall be issued by the clerk of any court
authorized to issue marriage licenses in the state.23 Unlike
most other states, Virginia does not have a waiting period
between the application and issuance of a marriage license.
Although Virginia marriage requirements are mandatory and
not directory, there is a corrective or curative statute that will
validate certain marriages if there is lack of authority of the
marrying official, or an imperfection or defect in the marriage
license "if the marriage be in all other respects lawful, and be
consummated with a full belief on the part of the persons so
married, or either of them, that they have been lawfully joined
in marriage."2 4
Capacity and intent to marry are also crucial factors in
determining whether or not a marriage is legally valid. On
one hand, same-sex marriage,25 bigamous or polygamous
marriage,26 incestuous marriage27 and underage marriage28
are all void ab initio marriages in Virginia, and as legal
nullities from their inception are incapable of possessing any
marital consequences.29 On the other hand , mental and
physical incompetence ,30 marriage to a felon or prostitute,31
a fraudulent marriage or marriage under duress,32 a
sham marriage33 and a marriage in jest are only voidable
marriages which are valid for all civil purposes unless
annulled by the parties themselves within two years of
the marriage.3 4
Even though residency requirements are not necessary for a
valid marriage in Virginia, and even though Virginia residents
may be married out-of-state, Virginia nevertheless has a
" marriage evasion" statute35 which prohibits out-of-state
bigamous or incestuous marriages by Virginia residents, and
provides that any such marriage shall be void in Virginia.
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But other than same-sex, bigamous or incestuous marriages
contracted out-of-state, Virginia courts normally will
recognize most other sister state or foreign marriages under
general conflict of laws doctrine that a marriage valid where
celebrated is valid everywhere unless it is against Virginia's
strong public policy.36

\

validity of informal marriages
under Virginia law
Although Virginia law will only recognize formal statutory
marriages if they are contracted in Virginia,37 Virginia
law nevertheless will recognize certain informal marriages
if these informal marriages are contracted in another
jurisdiction that recognizes both formal and informal
marriages.
For example, in approximately 13 jurisdictions,38 a so-called
common law marriage is legally recognized if contracted in
that state. A common law marriage need not be formally
solemnized, but there must be evidence of a present intent
and agreement of the parties to enter into a matrimonial
relationship, and this agreement may be inferred through
cohabitation and community repute as husband and wife.39
Although Virginia law will not recognize informal common
law marriages if contracted in Virginia ,40 Virginia will
recognize a common law marriage if contracted in one of the
13 common law jurisdictions.41 This recognition in Virginia
of common law marriages validly contracted in another state
is justified under the generally accepted conflict of laws
theory that a marriage valid where celebrated ought to be
valid everywhere unless it would be against Virginia's strong
public policy,42 and that common law marriages which
validate the marital expectations of the parties would not
violate a sister state's strong public policy which is to
promote and protect marriages generally.43 Although some
courts have held that a party claiming a common law
marriage must have actually resided in the common law
marriage state,44 the better reasoned view is that visits of
short duration to a common law marriage state-where the
parties held themselves out as husband and wife-would
suffice to create a legally valid common law marriage,45 and
thus validate the reasonable expectations of the parties in their
marriage, as well as recognizing the strong state public
policy of promoting and protecting marriages in genera].46
A second type of informal marriage recognized in a minority
of American jurisdictions47 is a putative marriage. A
putative marriage is an informal "curative" marriage when
one or both of the parties was ignorant of an impediment that
made their formal statutory marriage invalid. A putative
marriage must be contracted with a good faith belief that the
ceremonial marriage was valid, but unlike common law
marriages, cohabitation of the parties is not always
required.48 Virginia has not adopted a putative marriage
statute, but Virginia would arguably recognize a putative
marriage from another state, if such a marriage were not
against Virginia's strong public policy.49 For example,
Virginia law probably would recognize a putative marriage
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based upon an imperfection in a marriage license or a
marrying official since Virginia law has a similar curative
statute.SO However, Virginia law would not recognize a
putative bigamous or polygamous marriageS I or an
incestuous putative marriage, because such marriage would
be against Virginia 's strong public policy.52 It is also
important to note that the federal government has adopted a
putative spouse test for Social Security benefits .53
A third type of informal marriage is a marriage by proxy, or
an attempt to comply with statutory marriage requirements by
designating a "stand-in" who appears on behalf of the absent
prospective spouse, or where the absent party " participates"
in the ceremony via telephone. The validity of a marriage by
proxy is governed by the law of the jurisdiction where the
ceremony takes place.54 There are no Virginia statutes
or case law decisions either recognizing or prohibiting a
marriage by proxy in Virginia , and there is a split of
authority in other states as to whether or not such a marriage
by proxy ought to be recognized as a valid marriage. 55 The
better reasoned view, once again, is to recognize a marriage
by proxy to validate the parties' marital expectations, and
promote rather than discourage marriage in generai.56

validity of a so-called "marriage" by estoppel
A so-called " marriage" by estoppel most frequently occurs
when a husband or wife has obtained an invalid divorce from
a prior spouse and then remarries. Since the prior divorce is
legally invalid, so is the second bigamous marriage . But if
the parties knew about or had participated in the invalid prior
divorce and subsequent remarriage, then they may be
estopped by their conduct from questioning the validity of the
subsequent man·iage . Thus , the parties are " married" by
estoppel principles , even though they are not legally married.
Not surprisingly, this unique legal defense of " marriage" by
estoppel has been persuasively-and creatively-argued in a
number of legal disputes , and the concept of "marriage" by
estoppel has been discussed and analyzed in a number of legal
articles 57 and illustrative cases _58
For example, in the case of McNeir v. McNeir,59 a wife
traveled from Richmond, Virginia, to Reno, Nevada, for the
purpose of obtaining a migratory Nevada divorce, and her
husband submitted to Nevada's jurisdiction by filing an
answer to the divorce complaint and by being represented by
counsel. In a subsequent Virginia action the ex-wife, in order
to obtain more favorable marital property interests from the
ex-husband, argued that the Nevada divorce decree should be
declared null and void by the Virginia court since the wife had
established a sham domicile in Nevada, and since the Nevada
divorce had been obtained through "false and fraudulent
misrepresentations and testimony."60 The Virginia Supreme
Court , however, held that even though the Nevada divorce
might in fact be null and void, nevertheless the wife's "own
conduct brought the conditions of which she now complains"
and "she is estopped to assert a different set of facts."6 1
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the last-in-time marriage presumption
Suppose that a husband lor wife] has unexpectedly died, and
the surviving spouse is in the process of bringing a legal
proceeding which might include a wrongful death action, a
probate action, a suit for Social Security or worker's
compensation benefits or an action for life insurance
benefits . During the pendency of this legal claim, however, a
prior wife [or husband] comes forward, claiming that she [or
he] has never been divorced from the deceased spouse and
that she [or he], rather than the subsequent spouse, should
therefore recover in any legal proceedings as the decedent's
legal spouse. Which spouse should prevail ?
Under the last-in-time marriage presumption, in order to
validate the present marital expectations of the parties, a
subsequent marriage raises a very strong-but rebuttablepresumption that the prior marriage was terminated by
divorce , and the prior spouse has the burden of proving that
there was no divorce _62
How can a prior spouse rebut this last-in-time marriage
presumption? If the spou se who remarried is now deceased,
then legal counsel for the prior spouse must search all the
divorce records where the deceased spouse resided or might
have resided in order to obtain a divorce. Otherwise the
last-in-time marri age presumption will not be rebutted.63
However, if the prior spouse does in fact successfully present
evidence that no divorce proceeding was instituted in any
jurisdiction where the deceased spouse might reasonably
have pursued it , then the last-in-time marriage presumption
would be rebutted .64 Alternately, if the husband [or wife]
who remarried is still alive and admits under oath that he [or
she] never obtained a divorce from the prior spouse, then the
last-in-time marriage presumption would also be rebutted .65

conclusion
In many legal disputes in Virginia where the validity of a
marriage is contested, a Virginia lawyer is not necessarily
limited to presenting evidence of the existence or
nonexistence of a formal statutory marriage.
Various
informal marriages, presumptions of marriage , and the
creative defense of a "marriage" by estoppel, may also be
persuasively argued in court in support of your client-and
perhaps to the surprise of opposing counsel.
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